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Dear Messrs. Taylor and Voelker,

The purpose of this letter is to address the responsibility for the repair of the storm sewer
located on the Auveco property at 100 Homan Drive. As you may know, after a severe
rainstorm on August 29, 2016, the storm sewer pipe on the east side of the Auveco property
collapsed which then caused the ground around the sewer pipe to wash away. During the
storm, Joe Hohe, the Auveco Vice-president of Operations, witnessed the storm water flowing
across the Auveco drive from west to east following along the grade of the property. The
storm system capacity was not sufficient to handle the volume of water traveling across the
property and was seen flowing above the ground along the Auveco drive. In fact, the volume
was so great that the manhole covers of the storm sewer system popped off all along the
system. The situation has stabilized at this time but further damage is possible if the system is

not repaired.

The storm sewer system on the Auveco property was installed when the office/warehouse
structure was constructed in 2000 as part of the overall development. Access to the Auveco
property can be gained in two ways: (1) off Winters Lane just south of Rt. 27 or (2) off
Industrial Road on a drive that passes in front of Barleycorn’s restaurant. Upon investigation,
we have discovered that two large storm sewer pipes running along Winters Drive have been
connected into the Auveco storm sewer system where the Auveco drive intersects with
Winters Lane at the bottom of a valley on Winters Drive. The two pipes connect to only a
single 48” pipe installed on the Auveco property. In addition, it appears that at least 4 storm
water catch basins feed into the Winters Lane system and then into the Auveco system.

We have consulted with our outside legal counsel regarding the responsibility for the repair of
the storm sewer system. The indented text below contains the analysis of the law applicable to

our situation.
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originally construct the storm sewer, if the municipality uses the system

for municipal purposes, its ““duty to its inhabitants [is] the same as if the

sewer had been originally constructed by the municipality.” Id. at 504—
05.

The legal standard for evaluating municipal liability for repair and
maintenance of storm sewer systems that are partially on private property
or are partially built by private parties is “whether the municipality,
through use or possession, has converted the private discharge system into
a public sewer.” Id. at 505 (citing Maysville, 140 S.W. at 667; Town of
Central Covington v. Beiser, 92 S.W. 973 (1906); Price Brothers v. City
of Dawson Springs, 227 S.W. 470 (1921)). In Mason, the Supreme Court
of Kentucky found that by structurally tying the private storm system into
the public system, the municipality acquired a duty to maintain and repair
the system as a whole. Id.

Further, even if the system was sufficient to handle existing water flow
when it was created, the municipality has a duty to maintain the system in
a condition sufficient to carry off water as may reasonably be expected to
oceur. /d. In other words, the municipality has a duty to maintain the
storm sewer system so that it is sufficient to handle all water that may
reasonably be drained into it, regardless of whether this amount is more
than that which the system was originally built to withstand.

Since the City of Cold Spring storm water sewer system has connected into the Auveco storm
water sewer system for the benefit of the City, the City has essentially converted the Auveco
system into its own. Thus, it is clear that City of Cold Spring has the responsibility to repair
the storm sewer system on the Auveco property. We have obtained a quote for the repair
which we will be happy to forward to you if you wish. Please contact Joe Hohe at 859-341-
6450 x 101 to discuss how to proceed with the repair. Thank you.
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Cc: Walter E. Homan
Joe Hohe
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